INTRODUCTION
The United States Constitution protects individual rights and liberties by restricting the actions of governmental entities. Neither the federal nor the state government may deprive an individual of life, liberty, or property without the fair procedure or "due process" required by the fifth and fourteenth amendments.' These guarantees are particularly important in the area of criminal justice. A criminal conviction is not only a determination of guilt in fact; it is an establishment of legal guilt following settled procedural rules that are based on societal notions of fairness and on constitutional rights. 2 Society and the courts have a significant interest in promoting confidence in the administration of justice, and in preserving the judicial process from contamination by courses of action found illegal or deemed unfair. 3 Not all errors occurring at trial require reversal of the resulting conviction. Errors that affect neither the rights of the defendant nor the integrity of the judicial process may be overlooked. Currently, however, the harmless error doctrine focuses exclusively on the effect of an error on the defendant: if an error did not affect the defendant's "substantial rights," it will be adjudged harmless. 4 This doctrine of harmless error, victions resulting from error-tainted trials are allowed to stand. 9 Although the duty of the prosecutor is "to seek justice, not merely to convict,"' 0 the adversarial system demands aggressive advocacy to the limit of the law. Holding these errors harmless extends that limit.II Indeed, because conviction, not justice, is frequently the primary object of prosecutors,' 2 and seemingly, of some trial judges, 13 the systematic application of harmless error standards encourages deliberate violations of longstanding trial rules. This Comment contends that deliberate violations of rules which regulate the conduct of prosecutors and judges at trial should not be measured by a harmless error standard, but should result in automatic reversals of convictions. Automatic reversals of this class of error would create a most effective deterrent against the erosion of defendants' due process rights 14 and would preserve the integrity of our criminal justice system.
II. THE HARMLESS ERROR DOCTRINE: HISTORY AND CURRENT

STATUS
As early as the eighteenth century, English courts applied a harmless error rule in criminal appeals: if the evidence excluding the error was "ample," the judges would "not think themselves bound to stop the course of justice."' 5 Later courts varied the rule, changing to a stricter standard,' 6 then reverting to the earlier standard which required reversal if the error might have affected the jurors. 17 The final common law version, known as the Exchequer Rule, required a presumption of prejudice and virtually automatic reversal of convictions upon a showarise with disturbing frequency throughout this circuit despite the admonition of trial judges and this court. COMMENT ing of error.' 8 Under this rule, convictions were reversed even for trivial errors, and cases were remanded for retrials.1 9 Thus, the Exchequer Rule generated more retrials than new prosecutions, extending litigation, in some instances, for decades. 20 Most American courts adopted the Exchequer Rule, creating a similar backlog and delay.
2 1 In Williams v. State, 22 the court reversed a murder conviction because the indictment described the offense as "against the peace of the state" rather than "against the peace and dignity of the state." '23 Similarly, in State v. Campbell, 24 the court reversed a rape conviction because of an omission of "the" before the words "peace and dignity" in the indictment. 25 The rule was harshly criticized by some judges and commentators.
2 6 In response, "to prevent matters concerned with the mere etiquette of trials and with the formalities and minutiae of procedure from touching the merits of a verdict, ' 27 Congress in 1919 passed a harmless error statute:
On the hearing of any appeal, certiorari, writ of error, or motion for a new trial, in any case, civil or criminal, the court shall give judgment after an examination of the entire record before the court, without regard to technical errors, defects, or exceptions which do not affect the substantial rights of the parties.
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The harmless error statute was at first interpreted to be inapplicable to constitutional errors. 29 3 2 In order for these "insignificant" constitutional errors to be deemed harmless, the reviewing court must be certain that they are harmless beyond a reasonable doubt. 3 3 The burden is on the government to prove beyond a reasonable doubt that the error in question did not influence the verdict.
3 4 The Court, however, neglected to formulate any test or standard for differentiating between constitutional errors which require automatic reversal of convictions and those "insignificant" constitutional errors which may be harmless. Indeed, the Court merely included a footnote giving three examples of constitutional errors requiring automatic reversal.
3 5 This lack of a standard has caused commentators both to criticize the Court and to attempt to impose a method of weighing the significance of a constitutional error. The harmless error statute was passed to curb reversals upon a showing of a "technical" error. In interpreting the statute, the Court included in this category most errors not violating explicit constitutional rights.
3 7 For a non-constitutional error to be harmless, a reviewing court, after considering the entire record, need only find "with fair assurance" that the judgment "was not substantially swayed by the error." 38 Moreover, the defendant has the burden of proving that the the Supreme Court, noting that previous Supreme Court cases had given the term "prejudice" no "precise content," specifically left the word undefined.
4 '
The Court in Frady held that for a conviction to be reversed on collateral appeal, 4 2 the defendant must show that the errors at trial "worked to [the defendant's] actual and substantial disadvantage. ' 43 This language implies that on direct review, the defendant might have to show that the error created a possibility of prejudice. 44 Reviewing courts, however, have held on direct review that a " 'bare possibility' that [the] defendant may have suffered prejudice is not enough to overturn a guilty verdict." '4 5 In fact, some reviewing courts reason circuitously that when the defendant was not deprived of a fair trial, the error did not result in prejudice, and, because there was no prejudice, the defendant received a fair trial.4
6 Under this reasoning, the convictions should therefore be affirmed. Other courts simply conclude without explanation that the error is not prejudicial. 1254, 1256 (1979) . In Kotteakos, the Supreme Court defined a technical error only to the extent of contrasting it with an error of which the "natural effect is When an error concededly may be prejudicial, reviewing courts most frequently refute the defendant's assertion of prejudice by indicating that the trial judge "cured" any possible prejudice with instructions to the jury to disregard the error.
4 8 These instructions to disregard are often bland by comparison with the error they allegedly cure. 49 Professor Alschuler, in an article based on his study of courtroom misconduct, suggests, more in jest than in earnest, that the trial judge should indignantly contradict the prosecutor's improper statements as an effective counter-balance. 50 This, as Professor Alschuler admits, is not a realistic possibility. 5 Thus, courts continue to affirm convictions even in the presence of substantial errors because trial judges continue to recite, "Objection sustained; the jury will disregard . .. ."
III. COURTROOM MISCONDUCT AND THE HARMLESS ERROR
STANDARD
The policy underlying the rules that regulate prosecutorial and judicial conduct at trial dictates shielding the jury from matters upon which no evidence can be offered and which are likely to influence the verdict. 52 Behavior which violates these rules often gives rise to unfavorable inferences regarding the guilt of the accused. 53 Such conduct creates extraneous considerations which unduly influence the jury by suggesting they decide on an improper basis, usually an emotional one. For example, it is error for a prosecutor to attempt to persuade the jurors of the defendant's guilt by overt appeal to their passions or prejudices. 
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COMMENT for the victim 56 or the victim's family 57 does not further the proof of any particular defendant's guilt. A prosecutor asks the jurors to think about the victim,
[w]ho is carried out on this isolated dead end road and stabbed seventeen times in and about the body and had his throat cut and bled to death. And as the life flowed from him and flowed from that neck where the defendant had cut and cut and Dr. Hudson said one cut went around to the back of the neck, and what did he think of as he lay there dying and the blood rolling out of his neck in the dirt road, did he think about his mother that he lived with and cared for? . . .Did he think of his brothers and sisters when he knew that his life was sputtering from his neck that he would never see again. Did he think of them? What does a person who knows that he is dying a horrible death think of? 58 Another prosecutor, referring to the victim's step-daughter, exhorts the jurors: "[T]hink of the terror of this little girl Jennifer if this man is allowed to walk the streets. . .. [D] on't let him out so he may kill someone else." 5 9 A third prosecutor remarks:
[I]t is unfortunate that I do not have sitting beside me a member of the family so that it would be flesh and blood and you could see the suffering and the pain that such individual has gone through because of such an incident as was committed by this monster, this executioner.
60
By playing on the jurors' sympathies in this manner, the prosecutor tampers with the presumption of innocence that is every defendant's right. Such appeals to the sympathies and prejudices of the jurors improperly tip the scales against the defendant. These emotional appeals tend to distract the jury from the main question of what happened on the occasion at issue. Thus, the defendant is unfairly burdened: not only must the defense rebut the prosecution's evidence; the defense must also counter negative implications that may be difficult to erase from jurors' Prosecutors likewise err when they comment on the accused's silence. 62 In Grifi v. Califomia,63 the Supreme Court held that the fifth amendment forbids both references by the prosecutor to the accused's silence and instructions by the court that this silence is evidence of guilt. Even without such instructions, the prosecutor's intent that the jury draw such an inference is usually unmistakable. By commenting on the defendant's silence, the prosecutor improperly suggests to the jurors that if the defendant were innocent and had nothing to hide he would testify on his own behalf. Because the defendant has not done so, the prosecutor encourages the jury to find the defendant guilty. A prosecutor concludes in his closing argument to the jury: "It's a common defense technique to put on trial. . . everybody involved in the case except the defendant, in order to distract your attention from the real issues in this '65 In a criminal jury trial, the judge should grant a motion for judgment of acquittal if the evidence, when viewed in a light most favorable to the government, is so scant that the jury would merely be speculating as to the defendant's guilt. 66 If, however, a reasonably minded jury may have a reasonable doubt as to the defendant's guilt, the case should be submitted to the jury. 67 
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COMMENT [Vol. 74 defendant guilty when he tells the jury, "if you didn't have enough facts to decide this case and that the defendants are guilty, this case wouldn't be given to you. The Judge would take it away from you." ' 68 Trial rules also forbid a presiding judge from disparaging a defendant or defense counsel in front of the jury.
6 9 Because of the trial judge's role during trial and the respect for this role that the jurors hold, the trial judge must abstain from conduct that tends to discredit the accused. 70 When a judge, seeing the defense counsel leave a knife, introduced into evidence, on a ' 75 the judge undermines the necessary neutrality of the trial. Violations of these and similar rules 76 attack the credibility of the defendant and improperly benefit the prosecutor.
The rules regulating the conduct of prosecutors and judges at trial have been clearly established. The sixth amendment grants every person charged with a crime an absolute right to a fair and impartial trial. 77 In order for a jury to convict a defendant, the prosecution must establish guilt beyond a reasonable doubt by presenting only proper, competent, and relevant evidence. 78 As early as 1889, a court noted that the prosecutor should be an impartial officer of the court rather than a "heated partisan," and that "heated zeal" has no place in a prosecutor's work. 79 In 1935, the Supreme Court warned prosecutors to refrain from using improper methods to secure convictions. 80 In 1923, a federal ap- pellate court noted, "It is an important rule that an attorney at law appearing in open court in the trial of a case is entitled to such treatment from the court that the interests of his client may not be prejudiced. That is not a matter of indulgence, but of right."," The Supreme Court in 1927 underscored the defendant's right to an impartial judge by reversing a conviction because of a possibility that the judge was influenced by extraneous considerations. 82 Since then, reviewing courts have repeatedly reprimanded prosecutors and trial judges for misconduct at trial. 8 3 Thus, prosecutors and trial judges are well aware of the standards which their conduct must meet.
Prosecutorial errors often occur because the prosecutor is trying unconditionally to secure a conviction. 84 The adversarial system demands aggressive advocacy to the limit of the law. 85 Although prosecutors owe a special obligation of fairness in seeing that justice is done, 86 they often come close to committing reversible error in order to secure a conviction. Because courts in reversing convictions do not focus on the motives or behavior of the prosecutor, they do not induce prosecutors to comply with trial rules regulating their conduct. Courts occasionally have considered the deliberateness of improper prosecutorial remarks as one factor in reversing a conviction. 93 Usually, however, courts note that such deliberateness does not influence their decision either to reverse or to affirm a conviction. 94 Indeed, the Supreme Court has rejected any consideration of the prosecutor's bad faith in deciding whether to reverse a conviction. 95 Thus, this improper conduct by prosecutors continues to occur frequently despite admonitions of trial and appellate courts.
Some reviewing courts also are reluctant to reverse convictions when the error consists of improper judicial remarks, unless the judge's comments display extreme hostility and occur a number of times in the same proceeding. 96 95 United States v. Agurs, 427 U.S. 97, 110 (1976) ("Nor do we believe the constitutional obligation is measured by moral culpability, or the willfulness of the prosecutor."); Brady v. Maryland, 373 U.S. 83, 87 (1963) ("We now hold that the suppression by the prosecution of evidence favorable to an accused upon request violates due process where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.'). The Supreme Court, indeed, recently rejected the possibility of reviewing a conviction for prosecutorial misconduct where a harmless error standard was not applied: "[T]he interests preserved by the doctrine of harmless error cannot be so lightly and casually ignored in order to chastise what the court viewed as prosecutorial overreaching." United States v. Hasting, 103 S.Ct. 1974, 1979 (1983) . 96 See, e.g., stipra notes 69-76 and accompanying text; see also People v. DeJesus, 42 N.Y.2d
characterizing them as improper, reviewing courts usually apply the harmless error standard and affirm the convictions. 97 Although reviewing courts are more willing to reverse convictions because of judicial improprieties than because of prosecutorial improprieties, 98 when courts fail to reverse these convictions they are sanctioning unlawful behavior. 99 Courts themselves are instruments of law enforcement. They must preserve their own integrity. As Justice Brandeis noted in an oft quoted dissent, courts must maintain respect for the law, promote confidence in the administration of justice, and preserve the judicial process from contamination: 100
In a government of laws, existence of the government will be imperiled if it fails to observe the law scrupulously. Our Government is the potent, the omnipresent teacher. For good or for ill, it teaches the whole people by its example. . . . If the Government becomes a lawbreaker, it breeds contempt for law; it invites every man to become a law unto himself; it invites anarchy. 101
IV. AUTOMATIC REVERSALS UPON A SHOWING OF BAD FAITH
The current application of harmless error standards to violations of trial rules regulating the conduct of prosecutors and judges has created two pernicious effects. The affirmance of convictions obtained in violation of these rules discourages adherence to the rules. This lack of incentive for lawful behavior gives rise to repeated violations resulting in a systematic erosion of justice in the form of a high incidence of non-trivial errors. An automatic reversal standard for these errors would motivate prosecutors and trial judges to guard against such errors.
A reviewing court should reverse a conviction upon a showing of a deliberate violation of a clearly established trial rule promulgated to regulate the behavior of a prosecutor or a judge. The standard should be that the violator knew or should have known that his or her conduct violated the rule. The rule should be deemed clearly established if a reasonable prosecutor or trial judge would have been aware of the rule. Examples of rules of which reasonable prosecutors and judges are aware appear in the United States Attorneys' Manual and in court decisions of the jurisdiction. An error that would trigger the reversal of a conviction 1 0 2 should be a violation of a rule which prevents extraneous matters, upon which no evidence may be offered, from reaching the jury. This category would exclude those errors to which the harmless error rule was originally addressed: technical rules, ones which concern "mere etiquette of trials"' 0 3 and "formalities and minutiae of procedure. "104 This automatic reversal standard would promote more rational verdicts. The jurors would not be exposed to confusing, unprovable inferences. The defendant would not be forced into a tactical dilemma: either objecting and asking for curative instructions, thus highlighting the inferences of guilt, or ignoring the error in the hope that the jurors will overlook it, thus risking that they will weigh the improper implications of guilt in their deliberations. This latter alternative is rendered even more unattractive because failing to object usually leaves defendants without recourse on appeal. 05 The most vigorous objection to this standard likely will be similar to that voiced by a dissent in a Seventh Circuit case: the "[d]efendant's guilt is starkly apparent."' 0 6 Similarly, the Supreme Court has expressed concern with "cost[ing] society the right to punish admitted offenders,"' 0 7 and with not upsetting convictions of the "guilty."' 1 8 These opinions, however, neglect a basic principle of constitutional law: a defendant who is convicted in a trial tainted with errors which allow the presentation of irrelevant matters to the jury, creating unprovable inferences of guilt, is neither an admitted offender nor legally guilty.1 0 9 Regardless of how "starkly apparent" the guilt of a defendant may be, directed verdicts of guilty are not part of our criminal justice system. Moreover, a reversal at this stage does not necessarily result in acquittal.
The proceeding would be remanded for another trial. Thus, if the defendant's guilt is readily apparent, the jury will return a guilty verdict in a trial free of improper inferences, and the integrity of the judicial system will stand uncompromised. Retrials do impose an economic burden to society, for trials are not cost-free. There is, however, a countervailing societal benefit in reversing convictions tainted with errors that compromise the administration of justice. Courts must protect the integrity of their own functions if society is to respect the legal process."1 0 Prosecutorial and judicial misconduct occurs in open court where it is noticed by the public and the press. Courts must demonstrate to the public that they will not be accomplices in willful disobedience of the law, and that they will not sanction disregard for the law. 1 The Supreme Court has exercised its supervisory authority over the administration of criminal justice in the federal courts to prevent judicial sanctioning of illegal governmental conduct when this conduct would have resulted in an abuse of governmental power. 112 When the Supreme Court exercises this power, it raises the standard of fairness in the administration of criminal justice in federal courts."
13 Often, the standards the Supreme Court sets for the protection of procedural integrity under its supervisory power become incorporated into the constitutional concept of due process. Even without reaching the constitutional level, states may follow, and indeed have followed, the lead of federal courts to include such standards in their criminal trial systems. 114 Thus, the supervisory power affords the courts a basis for implementing constitutional values beyond the minimum requirements of the Constitution.
1 5 Applying an automatic reversal standard without examining whether the defendant was prejudiced is not without precedent. In exercising its supervisory power, the Supreme Court has looked beyond the effect of the outcome on the individual defendant to the general effect on the administration of justice in the federal courts. In United States v. Payner, 12 1 the Court recently repudiated the use of its supervisory power to suppress evidence tainted by illegalities if the defendant's constitutional rights are not violated. The Court concluded that the use of its supervisory power on these facts would upset the careful balance of competing interests embodied in its fourth amendment decisions. 122 This concern with the exclusion of probative evidence, however, does not apply to deliberate courtroom misconduct, where there is no need to balance deterring unlawful conduct against furnishing the trier of fact with all relevant evidence. Here the two interests are joined. Automatic reversals of deliberate courtroom misconduct would assure that only relevant evidence reaches the trier of fact and at the same time deter the unlawful conduct.
Federal appellate courts also apply an automatic reversal standard to preserve the integrity of the criminal justice system. In United States v. Cortina,123 the Seventh Circuit invoked its supervisory power to reverse a conviction where an FBI agent had deliberately lied both in an affidavit presented to support the search warrant and at trial on the witness stand. The court found that when the truth-finding function of the court is corrupted, the court must defend itself against deliberate violations of its own procedures. 24 There is a compelling need for courts to prohibit the corruption of their truth-finding function by reversing con- The Court explained that depriving a defendant of liberty through a deliberate deception of the court and the jury by the presentation of testimony known to be perjured was inconsistent with the demands of justice.
13 1
Automatic reversals of convictions upon a showing of deliberate misconduct at trial would prompt prosecutors and trial judges to guard against such errors. Although the research is inconclusive regarding the effectiveness of a similar doctrine created to deter unlawful police behavior, 132 disciplining prosecutors and trial judges by ordering reversals can be distinguished in several ways from disciplining police officers by excluding evidence at trial. First, the burden of retrial falls on the prosecutor and the trial judge. If prosecutors or judges commit reversible errors they must, in effect, repeat their efforts. 133 Further, both prosecutors and trial judges are members of the legal profession. A reversal for misconduct will likely be perceived as a public reprimand. By the same token, assistant district attorneys' superiors follow appellate opinions closely, whereas a police officer's superiors do not regularly read such opinions.
1 34 Finally, while police officers are more concerned with the number of arrests than with the number of convictions, 135 a prosecutor's conviction record often is perceived as a measure of his or her The harmless error standards as currently applied in review of criminal trials are eroding the integrity of the criminal justice system by encouraging violations of longstanding trial rules. The application of an automatic reversal standard to deliberate violations of such rules would reduce the incidence of such violations. The corresponding costs would not be great: because prosecutors and trial judges are sensitive to reversals, few reversals would be necessary to effect the desired result. Moreover, preserving a constitutional criminal justice system does not automatically set offenders at large: Ernesto Miranda was convicted at retrial. 141 
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